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OPINION

This apped is made pursuant to section 19104, subdivison (c)(21)(C)(ii), of the Revenue
and Taxation Code' from the action of the Franchise Tax Board in denying a request for abatement of
interest by Michagl and Sonia Kishner for tax years 1988 and 1989. Theissue presented in this gpped
is whether respondent abused its discretion in making its determination not to abate interedt.

On June 16, 1994, respondent issued Notices of Proposed Assessment (NPA’s) for
1988 and 1989 based on information from the Internd Revenue Service (IRS) regarding federd
adjustmentsto appdlants tax returns. Appelants did not protest the NPA’s, S0 the assessments
became find, collectible tax liahilities. (See Rev. & Tax. Code, 819042.) In February of 1995,
appelants made an Offer in Compromise to the IRS and a $5,000 payment for an unspecified tax year;
the IRS rgjected that offer. In June of 1996, appd lants made a second unsuccessful Offer in
Compromise to the IRS for an ungpecified tax year. As part of the collection process respondent
contacted gppdllants on November 12, 1997, in order to determine why appellants felt the NPA’ s were

! Unless otherwise indicated all section references are to the applicable provisions of the California Revenue and
Taxation Code.
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incorrect. Appellants representative responded that the IRS did not adjust tax year 1989, but
provided no explanation for tax year 1988.

On December 19, 1997, respondent sent a position |etter to appellants explaining both
the IRS adjustments and respondent’ s corresponding adjustments for 1988 and 1989. In this position
| etter, respondent advised appdlants that if they did not reply, respondent would assume appellants
agreed with the adjustments. On January 5, 1998, gppellants representative sent a letter Sating that
gppellants were confused and that they were unable to confirm the adjustments because they were
having difficulties finding copies of their gpplicable returns. 1t appears that gppellants subsequently
provided some information which prompted respondent to determine that a net operating loss for 1988
should have been larger, resulting in a correction to appellants 1988 tax liability; respondent made no
changes for the 1989 tax year NPA. Appellants agreed with the revised tax; however, they argued that
interest should not be assessed due to delays by respondent in calculating the correct tax liability. On
August 10, 1998, respondent issued a Notice of Determination Not To Abate Interest. Theresfter,

appellants appeal ed.

The impostion of interest on atax deficiency is mandatory. (Apped of Amy M.
Yamachi, Cd. S. Bd. of Equd., June 28, 1977.) Further, interest is not a penalty, but issmply
compensation for appellants use of money after the due date of the tax. (Apped of Audrey C. Jeegle,
Cadl. St. Bd. of Equdl., June 22, 1976.) Respondent has the power to abate the interest accrued on a
deficiency. (Rev. & Tax. Code, 819104.) Furthermore, by statute, the Legidature recently conferred
jurisdiction on this Board to review respondent’ s decision not to abate interest if ataxpayer appeds that
determination to this Board within 180 days. (Rev. & Tax. Code, § 19104, subd.(c)(1)(C)(ii).) This
Board'sjurisdiction is limited to determining whether respondent’ s failure to abate interest under section
19104 was an abuse of discretion; if so, this Board may order an abatement. (Rev. & Tax. Code, 8
19104, subd. (c)(1)(C), as amended, operative Jan. 1, 1998.)°

The plain meaning of satutory language ordinarily is conclusve. (United Statesv. Ron
Pair Enters, Inc. (1989) 489 U.S. 235, 241-242.). Section 19104, subdivision (c)(1)(C)(ii), only
grants this Board jurisdiction to review deniads by respondent of requests to abate assessed interest.
According to the plain language of the statute, this Board cannot review that denid unless (1)
respondent rejects a taxpayer’ stimely request that respondent abate interest and (2) the taxpayer
thereafter files an gpped with this Board within 180 days after respondent has mailed out its Notice of
Determination Not to Abate Interest.

% To the extent the newly added language of section 19104 conflicts with any of our formal opinions stating that this
Board does not have the power to review respondent’ s exercise of its discretion not to abate interest arising from
delaysor errors by its officers or employees, asin the Appeal of Nicholas Schillace (95-SBE-005), decided on August
2, 1995, those cases are overruled as to appeal s to which the January 1, 1998, amendments to section 19104 apply.
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The adminigtrative process begins when respondent initially sends out a notice of the
deficiency proposed to be assessed, which notice sets forth the reasons for the proposed corrections or
changes to ataxpayer’ s return, the computations used to arrive at the additional proposed assessment
amount, any applicable pendties, and any accrued interest. (Rev. & Tax. Code, § 19033.) This
document, according to the statute, is formaly titled by respondent as a“Notice of Proposed
Assessment,” i.e, the NPA. If no protest isfiled, the amount of the proposed deficiency becomesfina
upon the expiration of a60 day period. (Rev. & Tax. Code, § 19042.) If aprotest isfiled, respondent
may reconsder the proposed assessment of the deficiency and the taxpayer is entitled to a hearing to
contest the validity of the proposed assessment. (Rev. & Tax. Code, § 19044.)

If respondent reexamines the proposed assessment, however, and gill determines that
the additiond tax is due, it will issue afind determination, or Notice of Action (NOA), that the assessed
deficiency isdue and payable. (Rev. & Tax. Code, 8 19045.) Prior to theissuance of the NOA, the
proposed assessment is best described as a tentative amount due which the taxpayer has no obligation
to pay; this view is bolstered by the fact that the taxpayer is not required to make payment until after the
assessment becomesfina. (See King v. Franchise Tax Board (9th Cir. 1992) 961 F.2d 1423, 1427.)
Thus, interest is not “assessed” within the terms of the abatement statute until the underlying tax
obligation becomes find and collectible as aliability.® Only then can the taxpayer make a request to the
FTB to reconsider whether it would be appropriate to abate the assessed interest.*

In the ingtant case, the NPA became find when gppellants did not file a protest.
However, appelants did file arequest to abate interest after the assessment became find. FTB mailed
the Notice of Determination Not to Abate Interest on August 10, 1998, and appd lantsfiled their appeal
with this Board on September 17, 1998, well within the 180-day statutory period.

Appdlants ask usto review whether respondent abused its discretion in deciding not to
abate interest. They alege respondent made errorsin determining theinitia proposed deficiency
amounts for both tax years at issue, even though the NPA for the 1989 tax year was

% Usually the assessed amount is final and payable 30 days after respondent mailsthe NOA. (Rev. & Tax. Code,
§19045.)

* Although not a statutory requirement, in order for respondent to better consider such requests, taxpayers are
encouraged to use respondent’ s Form 3701 “ Request for Abatement of Interest,” which must be submitted to
respondent’ s Taxpayer Advocate Bureau for consideration. Respondent’ s Form 3701 is also helpful to taxpayers
who later appeal adenial of such requests to this Board because use of the form may avoid issues related to this
Board’ sjurisdiction (such as whether ataxpayer has made aformal request to respondent to abate interest prior to
filing an appeal with this Board).
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not revised. Revenue and Taxation Code section 19104, subdivision (c)(1), sates, in relevant part:
“(©)(1) Inthe case of any assessment of interest, the Franchise Tax Board
may abate the assessment of al or any part of that interest for any period in
ether of the following circumstances:

“(A) Any deficiency attributable in whole or in part to any unreasonable
error or delay by any officer or employee of the Franchise Tax Board
(acting in hisor her officid capacity) in performing aministerid or
managerid act.

“(B) Any payment of any tax described in section 19033 to the extent that
any dday in that payment is attributable to that officer or employee being
dilatory in performing aminigterid or managerid act.

“(C) For purposes of this paragraph:

“(i) Anerror or dday shal be taken into account only if no Sgnificant
aspect of that error or delay can be attributed to the taxpayer involved, and
after the Franchise Tax Board has contacted the taxpayer in writing with
respect to that deficiency or payment.

“(ii) ...

“(iif) Exoept for the amendment adding clause (ii), the amendments made
by the act adding this clause are operative with respect to taxable or income
years beginning on or after January 1, 1998. The amendment adding clause
(i) is operative for requests for abatement made on or after January 1,
1998.”

Based on this statutory language, this Board will only abate assessed interest on gpped if the aggrieved
taxpayer identifies an unreasonable error or delay” which 1) occurred after respondent contacted the
taxpayer in writing about the particular deficiency or overpayment underlying the disputed interest; 2) is
not sgnificantly attributable to the taxpayer; and 3) is attributable to aministeria act performed by
respondent.”

® The provision of section 19104 regarding an error while one of respondent’ s employees performs a“managerial act”
was newly added; said provision is only operative as to acts performed in tax years beginning on or after January 1,
1998, per section 19104, subdivision (c)(1)(C)(iii). Therefore, the statute limits our review of respondent’ srefusal to
abate interest which accrued due to delaysin respondent’s“ministerial acts.”
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When a Cdifornia satute is substantively identical to afedera statute,® this Board may
look to the federd authority interpreting the federd Statute as highly persuasive in interpreting the
Cdiforniagatute. (Douglasv. State of Cdifornia (1942) 48 Cal.App.2d 831.) According to Treasury
Regulation section 301.6404-2 (b), a“ministerid act” is defined as.

“A procedural or mechanical act that does not involve the exercise of
judgment or discretion, and that occurs during the processing of a
taxpayer’s case after al prerequisitesto the act, such as conferences and
review by supervisors, have taken place. A decision concerning the
proper application of federa law (or other federd or state law) isnot a
minigteria act. Furthermore, interpreting federd tax law is neither a
minigterid nor amanageria act. (See Tress. Reg.

§ 301.6404-2(b), example 12.)"

In the ingtant case, respondent corrected the computation of a net operating loss
carryforward in gppdlants 1988 return only. Appellants dlege that this error led to their dday in
paying the deficiency amount and the disputed accrued interest. Consstent with the provisions of
Treasury Regulations section 301.6402-2(b) outlined above, respondent’ s consideration of appellants
1988 and 1989 tax years condtitutes a discretionary act involving the determination of facts and the
direct application of tax law to the rdlevant facts. Such analys's cannot be considered a ministerial act.
Since gppellants are unable to prove that the deficiency is attributable to an error or delay by
respondent in its performance of aministerid act, respondent’ s determination not to abate the interest
must be sustained.

Kishner.cs

® Revenue and Taxation Code section 19104, subdivision (c), is substantially identical to Internal Revenue Code
sections 6404 (e) and (i).
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ORDER

Pursuant to the views expressed in the opinion of the board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19104, subdivision (c)(1)(C)(ii), of the Revenue and Taxation Code, that the action of the Franchise
Tax Board on the denid for request for abatement of interest of Michael and Sonia Kishner for the
income years 1988 and 1989 be and the same is hereby sustained.

Done at Sacramento, California, this 29th day of September, 1999, by the State Board
of Equaization, with Board Members Mr. Klehs, Mr. Andal, Mr. Chiang, Mr. Parrish, and Ms.
Mandel* present

Johan Klehs , Chairman
Dean F. Andd , Member
John Chiang , Member
Claude Parrish , Member

Marcy Jo Mandd * , Member

*For Kathleen Connell per Government Code section 7.9.



